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 Judgment of foreclosure and sale, Supreme Court, New York County (Arlene P. 

Bluth, J.), entered July 31, 2019, upon an order, same court (Judith N. McMahon, J.), 

entered August 6, 2018, which granted plaintiff’s motion for summary judgment and an 

order of reference, confirming the referee’s report on the amount due to plaintiff and 

awarding plaintiff damages in that amount, unanimously reversed, on the law, without 

costs, the judgment vacated, plaintiff’s motion to confirm the referee’s report and for a 

judgment of foreclosure and sale denied, and the matter remanded to the court for a 

new report computing the amount due to plaintiff. 

The referee relied on an affidavit sworn to October 2, 2018 by an assistant vice 

president of plaintiff’s loan servicer, who asserted that, according to the books and 
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records of plaintiff pertaining to defendant’s loan and payment history, defendant had 

been in default since March 1, 2009, and owed plaintiff the amount stated. However, 

because the books and records themselves were not submitted to the court, the affiant’s 

assertions are inadmissible hearsay (Nationstar Mtge., LLC v Durane-Bolivard, 175 

AD3d 1308, 1310-1311 [2d Dept 2019]). Nor did the affiant lay a foundation for the 

introduction of the books and records as a business record (see CPLR 4518[a]). 

Contrary to defendant’s contention, however, plaintiff established prima facie its 

entitlement to foreclosure by submitting evidence of the note and mortgage and proof of 

defendant’s default, and defendant failed to raise an issue of fact (see Horizons Invs. 

Corp. v Brecevich, 104 AD3d 475 [1st Dept 2013]). 

   THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 
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